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vs. 
MYERS EXECUTIVE BUILDING, LLC, 




APPELLANT'S REPLY BRIEF 
Appeal From The District Court Of The First Judicial District 
In And For The County Of Kootenai 
District Court Case No. CV-14-8898 
Honorable Rich Christensen, District Judge, Presiding 
Jeff R. Sykes, ISB #5058 
sykesra),mwsslawvers.com 
McConnell Wagner Sykes & Stacey PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83 712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
Attorneys For Defendant-Appellant 
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Michael G. Schmidt, Esq. 
mschmidt(a)lukins.com 
Lukins & Annis, P.S. 
601 East Front A venue, Suite 502 
Coeur d'Alene, Idaho 83814 
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Counsel For Plaintiff~Respondent 
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I. 
ARGUMENT 
A. Myers Executive Building, LLC \Vas Entitled To A Three Dav Notice Under 
Rule 55(b)(2) Of The Idaho Rules Of Civil Procedure. 
In opposition to Defendant-Appellant Myers Executive Building, LLC's ("Myers") 
Opening Brief ('·Opening Brief'), Plaintiff-Respondent Secured Investment Corp. ('"SIC") argues 
that the totality of the circumstances surrounding the litigation between the parties, including several 
demands for arbitration and an ongoing lawsuit in California regarding a similar contract, coupled 
with the telephone call from Myers's California counsel informing SIC ofMyers's intent to defend 
the action and to proceed with the matter in arbitration, were not sufficient to constitute an 
appearance which required SIC to give three days' notice before seeking a default judgment under 
Rule 55(b)(2) of the Idaho Rules of Civil Procedure. In making its argument, SIC appears to rely 
primarily on its contention that no voice mail was left by Myers's California counsel (Mr. Bernard) 
on SIC counsel's of1ice voice recorder on January 27, 2015. The date the telephone call was made 
and the message was received is not important. SIC concedes its Idaho attorney did, in fact, 
receive a call from Myers's California counsel on January 26, 2015. What is important is that these 
parties were in the process of demanding arbitration under the terms of the contract, were engaged in 
litigation in California, and Mr. Bernard contacted SIC's Idaho counsel to inform him that Myers 
would proceed with arbitration and intended to defend the lawsuit. It is unquestioned that SIC's 
Idaho counsel, rather than return Mr. Bernard's telephone call and informing him that the 
Idaho Complaint had been served by way of publication, or to request Mr. Bernard to accept service, 
or to inquire of Myers whether it would accept service, proceeded with the default judgment based 
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upon service by publication. It is the totality of the circumstances which gives rise to the fact that an 
appearance had been made in the action and that a three day to move for default 
should have been served by S[C upon Myers. On this basis, the Default Judgment should be 
set aside. 
B. The District Court Lacked Personal Jurisdiction To Enter The Default Judgment. 
In response to Myers's claim that the District Court lacked jurisdiction to enter the 
Default Judgment, SIC never deals directly with the issue of whether the District Court 
had jurisdiction. Instead, SIC relies upon the District Court's finding that jurisdiction was waived by 
the filing of a general appearance by Myers. To support its argument, SIC relies upon Engleman v. 
Afilanez, 13 7 Idaho 83 (2002). The Engleman decision does not apply to the facts in this case. 
In Engleman, Engleman filed a complaint against Milanez. Milanez's lawyer filed a 
general appearance and then filed an answer alleging a failure of personal service of the summons 
and complaint, and that service was insufficient. Thereafter, the parties engaged in discovery and the 
matter was set for a trial to commence on April 3, 2001. Milanez moved to be dismissed from the 
case based upon a failure to perfect service under Rule 4(a)(2) of the Idaho Rules of Civil Procedure. 
The motion was granted and Engleman appealed. The Supreme Court reversed, holding that the 
general appearance conferred jurisdiction upon the district court to adjudicate the lawsuit. 
Thus, Milanez was deemed to have been properly served and subject to the jurisdiction of the 
district court, and proceeded with a defense to the action. 
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The issues in this case are entirely different. At the time Myers filed a general appearance in 
matter, a default judgment had already been If general appearance filed 
was sufficient to confer the District Court with jurisdiction, the appearance should also have been 
sufficient to require SIC to provide a three day notice of an intent to move for default as required 
under Rule 55(b )(2) of the Idaho Rules of Civil Procedure. What SIC and the District Court are 
asking this Court to accept is that, once the district court has entered a judgment, by filing a notice of 
appearance all claims of jurisdictional deficiencies are waived; however, there is absolutely no 
authority in Idaho law for that proposition. 
Rule l 2(g)(l) of the Idaho Rules of Civil Procedure provides: 
A defense of lack of jurisdiction over the person, insufficiency of 
process, or insufficiency of service of process is waived unless it is 
made by motion prior to filing a responsive pleading and prior to 
filing any other motion, other than a motion for an extension of time 
to answer or otherwise appear or a motion under Rule 40( d)(l) 
or (2) .... 
In this instance, while Myers did file a general notice of appearance on April 6, 2015 so that a 
default judgment would not be entered and Myers could defend the action, the fact is that a judgment 
had already been entered. The notice of appearance did retroactively waive any claim of deficiency 
ofjurisdiction without giving Myers an opportunity to respond and defend against the Complaint. 
Moreover, on April 22, 2015, Myers filed a motion to set aside the Default Judgment, 
vvhich also moved the District Court to set aside the Default Judgment for lack of jurisdiction 
pursuant to Rules I2(b)(2) and 12(b)(5) of the Idaho Rules of Civil Procedure. 
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As is set forth and argued in Myers's Opening Brief, the pleadings filed by SIC fail to 
demonstrate that Court could personal jurisdiction over thus, matter 
should be remanded to the District Court for a determination of the appropriateness of jurisdiction 
and/or to allow Myers to contest the underlying claims sought by SIC. 
Service Bv Publication Should Not Have Been Allowed. 
As is set forth in Myers's Opening Brief, SIC failed to set forth sufficient facts in its affidavit 
to acquire an order for service by publication. In particular, Idaho Code § 5-508 requires, 
with regard to a foreign corporation, that there at least be an allegation that it has no managers or 
business agent, cashiers or secretaries within the State. In response, SIC argues that there are 
multiple grounds upon which publication can be ordered under Idaho Code § 5-508 and that it met 
certain alternate grounds; however, the alternate grounds do not apply. The opening paragraph of 
Idaho Code§ 5-508 provides ·'[w]hen the person on whom the service is to be made resides outside 
of the state ..... ( emphasis added), then service by publication can be had; however, here the party 
to be served was a Washington limited liability company. There was no person to be served-SIC 
was serving a foreign entity. As is set forth in Myers's Opening Brief, the affidavit for publication 
submitted to the District Court to acquire an order to serve by publication was not sufficient and the 
Default Judgment should be set aside on those grounds. 
II I I 
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D. The District Court Abused Its Discretion Bv Not Granting Myers's Motion To Set 
Aside The Default Judgment. 
In opposition to Myers's appeal, SIC argues the District Court did not abuse its discretion in 
refusing to set aside the Default Judgment due to mistake, surprise or excusable neglect under 
Rule 60(b )( 1) of the Idaho Rules of Civil Procedure. In support of its argument, SIC sets forth the 
facts which it believes suppo1is its argument; however, what is at issue in this case is the 
District Court's rationale for denying Myers' s motion. The District Court's ruling was based upon 
the fact that Myers' s California counsel only made one telephone call and left a voice mail; however, 
the issue was not what Myers' s California counsel did or did not do-the focus should have been on 
what Meyers did or did not do. 
In this case, Myers reasonably relied upon its California counsel to address the Complaint 
filed by SIC. Myers reasonably relied upon counsel's advice that service had not been properly 
completed. [t is on these bases that Myers did not file an answer to the Complaint. It would seem 
that Myers acted reasonably in relying upon advice of California counsel and that the failure to file 
an answer in a timely fashion, which resulted in the Default Judgment, was because of excusable 
neglect and/or surprise and/or mistake. The District Court did not analyze whether Myers's actions 
were reasonable or unreasonable, rather, it looked at whether Myers's counsel's actions were 
reasonable or unreasonable, which Myers submits was an abuse of discretion by the District Court. 
II I I 
I II I 
I II I 
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Mvers Did Not Fail To Demonstrate A Meritorious Defense. 
that did not set forth any meritorious defense. This is incorrect. 
Myers presented the District Court vvith ample evidence that there was a dispute as to the 
amount owed. The invoices submitted to the District Court show that the amount claim by SIC prior 
to its filing of the lavvsuit vvere far less than what were claimed in the lawsuit and that there were 
issues ofliability. As set forth in Myers's Opening Brief, these are all legitimate issues which should 




Myers respectfully requests that this Court reverse the District Court's Default Judgment so 
as to allow the parties to proceed with the litigation and a trial on the merits. 
RESPECTFULLY SUBMITTED this 23rd day of February 2016. 
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McCONNELL WAGNER SYKES & STACEY PLLC 
BY: 
For Defendant-
Appellant Myers Executive Building, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 23rd day of February 16, a true and correct copy 
foregoing document was served by the method indicated below to the following party(ies): 
Michael G. Schmidt, Esq. 
Lukins & Annis, P.S. 
60 l East Front Avenue. Suite 502 
Coeur d'Alene, Idaho 83814 
Telephone: 208.667.0517 
Facsimile: 208.664.4125 
Counsel For Plaintiff-Respondent 
Secured Investment Corp. 
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